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In Tennessee, the legislature created a statutory mechanism to afford entities or individuals which supply labor
or material for the improvement of real property with security for that which they supplied.(1) Because
mechanic's and materialman's liens (collectively “mechanic's liens”) are statutory liens that did not exist in the
common law, the Courts strictly construe the statute as to the creation, perfection and enforcement of
mechanic's liens.(2)

There are two basic divisions of mechanic's liens within the current statutory scheme. The first division is
whether the lien claimant has a direct contract or an indirect contract with the owner of the real property. In
other words, is the lien claimant a contractor or a subcontractor? The second division is whether the improved
property is residential or commercial. The following is a simplified summary of the statutory scheme in order to
provide a clearer picture of the Tennessee lien process.

Improvements

In order to have a mechanic's lien, the claimant must have contributed to the improvement of the real property.
Therefore, the key question is, what is an improvement.(3) The statute contains definitions of improve and
improvement. Essentially, to improve real property means to create a permanent change to the real property,
such as the construction or demolition of a building. Interestingly, the permanent changes to the real property
can include such things as the installation of ornamental shrubbery or trees, driveways, or private roadways on
the real property.(4)

If a person or entity performs the work or supplies the materials with which permanent changes to the real
property are made, that person or entity has a lien to secure payment for those materials or labor. The lien
attaches to whatever interest the owner has in the real property. For instance, the lien can attach only to the
leasehold interest.(5)

Attachment of the Lien

A mechanic's lien attaches at the time of visible commencement of operations.(6) In other words, when any
party begins to make the improvements, an “inchoate” lien attaches to the real property. When all work stops
for 90 days, the new liens attach on the visible resumption of operations.(7) The determination of when visible
commencement of operations occurs is often very important in disputes between lien claimants and lenders.
For instance, did the lender record its deed of trust before visible commencement of operations? If so, the lien
of the deed of trust has priority. If the deed of trust was not recorded before visible commencement of
operation, the mechanic's lien or liens have priority.

Direct Liens

As stated in the introduction, the critical question to answer is whether the lien claimant is a direct lienholder or
an indirect lienholder. Any person or entity who has a contract directly with the owner has a direct lien against
the real property. The claimant can be a contractor, a laborer or a material supplier.(8) The direct lien
continues for one year after the work is finished or materials are furnished and until the final decision of any
suit filed within the year to perfect the lien.(9) In other words, the contractor performing the labor has one year
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from completion of the work to file his lawsuit to perfect and enforce the mechanic's lien. The material supplier
has one year from the date of the last delivery or one year from the completion of the work.(10)

As between the owner and the direct lien claimant, the lien claimant does not have to serve or record any
notice as to the lien because the owner is aware of the contract and the work which is being performed.
However, to protect against bona fide encumbrancers or purchasers for value without notice of the lien, the
direct lien claimant still has to record a Notice of Lien in the register's office within 90 days of the completion of
the work.(11) So long as the notice is filed within the 90-day period, the lien has precedence over a
subsequent conveyance or encumbrance.(12)

Indirect Liens

The indirect lien claimant is the subcontractor or material supplier who does not have a direct contract with the
owner.(13) There are limitations on who can acquire an indirect lien, and there are more steps which the
indirect lien claimant must take to perfect its lien.

Residential Property

Indirect liens do not attach to “residential property.” “Residential property” is defined as a building in which the
owner intends to reside as long as it has four or fewer units.(14) The general contractor is the only party who
obtains a lien as to “residential property.”(15) The exception to the general rule occurs when the owner and the
general contractor are the same. In that case, the subcontractors of the general contractor and suppliers who
contract with the general contractor have liens.(16) Additionally, if the owner does not intend to reside in the
house, it does not constitute “residential property” under the statute.(17)

”

Commercial Property

Indirect liens do attach to commercial property. The indirect lien claimant, however, has to comply with a
number of statutory requirements to perfect and enforce the indirect lien on commercial property. Initially, the
indirect lien claimant has to send a Notice of Nonpayment to the owner and the contractor within 90 days of the
last day of the month within which work, services or materials for which it has not been paid were provided.(18)
There is very specific information that must be included in the Notice of Nonpayment. The Notice has to
contain 1) the name and address of the indirect lien claimant; 2) a general description of the work, services or
materials provided; 3) the last date on which the claimant performed work and/or provided services or
materials; and 4) a description which identifies the real property against which a lien may be claimed.(19) The
good news for the claimant is that most of the required information can be found on the building permit. (20)
The Notice of Non-Payment can be served by registered or certified mail, return receipt requested, hand
delivery with sworn notarized statement, or any other commercial delivery service which can confirm
delivery.(21)

If the indirect lien claimant does not send a Notice of Nonpayment within 90 days of each of the applicable
months, it loses its lien for the month in question.(22) The indirect lien claimant, however, still has a claim for
any retainage.(23)

Even after sending the Notice of Nonpayment, the indirect lien claimant also must send a Notice of Lien.(24)
The claimant who supplied materials has to send the Notice of Lien within 90 days of the date on which it last
supplied materials or within 90 days of the completion of improvement.(25) The subcontractor or laborer simply
has to send the Notice of Lien within 90 days of the completion of improvement.(26)

The Notice of Lien also has to be recorded to give notice to third parties.(27) Therefore, it has to be properly
verified and acknowledged.(28) The indirect lien claimant also has to file a lawsuit to enforce the lien within 90
days after the date of the Notice of Lien.(29)
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Enforcement

In order to enforce the lien (direct or indirect), the lien claimant has to file a verified complaint and have an
attachment issued against the subject property within the statutory period of time.(30) In other words, the direct
lien claimant has to file an action and have the attachment issued within one year of the completion of the
work, and the indirect lien claimant has to file an action and have the attachment issued within 90 days of the
Notice of Lien. The failure to have the attachment issued within the time limit is a fatal defect in the lien
suit.(31)

Bond to Discharge Lien

Once a lien is filed against real property, the owner or the contractor can file a bond to discharge the lien. The
bond is in the amount of the lien claim. Alternatively, the contractor's payment bond can be recorded to fulfill
the same role.(32)

Notice of Completion

Once the project is completed, the owner can also force any potential lien claimants to assert their lien by filing
a Notice of Completion.(33) The Notice of Completion has to contain 1) the name of owner of the land; 2) the
name of the prime contractor; 3) the description of the property; 4) the date of completion; 5) a warning as to
the impending sale of the property or settlement of claims; 6) an address to which to send lien notices; and 7)
an acknowledgment.(34) If a lien claimant does not respond (in writing by registered or certified mail) to the
Notice of Completion within the applicable time period (ten days for residential property and 30 days for
commercial property), the lien is lost.(35)

Amount of Lien and the Recovery of Attorney's Fees and Interest

The lien claimant is only entitled to a lien for unpaid amounts due materials or labor related to the improvement
of the subject property. The lien claimant is also required to apply any funds related to the project to the
charges related to the project. (36)

The indirect lien claimant will not be able to recover any attorney's fees incurred in pursuing the lien claim.(37)
If the direct lien claimant has an attorney's fee provision in its contract, it should be able to recover attorneys'
fees as part of the lien claim.(38)

The indirect lien claimant should be able to recover prejudgment interest at the statutory rate of ten percent
from, at least, the date the complaint was filed.(39) The direct lien claimant should be able to recover
prejudgment interest at the greater of the statutory rate of ten percent or the contractual interest rate.(40)

No Waiver of Lien Rights in Contracts
On May 19, 2005, Governor Bredesen signed an Act which amended T.C.A. §66-11-124(b) and explicitly
prohibited the waiver of lien rights in a contract. The provision reads:

Any contract provision that purports to waive any right of lien under this chapter is void and unenforceable as
against the public policy of this state.

The Act became effective on July 1, 2005, and it applies only to contracts which came into existence after that
date.(41)

Conclusion
As you have probably realized, the Tennessee mechanic's lien statutory scheme is complex and complicated.
Because the Courts strictly construe the statute as to the creation, perfection and enforcement of mechanic's
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liens, the failure to comply with all of the necessary steps can be fatal to a valid lien claim. The lien claimant
should frequently consult with counsel to make sure that the necessary steps are being taken to preserve,
perfect and enforce its lien.
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