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In late September of 2022, Florida was again at the center of a historic natural disaster when Hurricane
lan made landfall along the Lee Island Coast as a strong Category 4 storm, leaving behind a wake of
devastation. Innumerable properties were affected by Hurricane lan, with estimated property losses in
Florida exceeding $40 billion.! With an impact of this scale, Hurricane lan claims could approach the 1
million claims associated with Hurricane Irma.?2 The number of Hurricane lan lawsuits that will be filed
is anybody's guess, but if history has taught us anything, there will be tens of thousands, with a
singular insurance claim having the potential to result in separate lawsuits by an insured or a tarping
company, water mitigation company, mold remediation company, roofer, contractor, and so on — the
typical tale of Florida property insurance litigation.

The flood of litigation is coming, but what will it entail? How will it be different from prior storms? What areas of
the law are going to be tested? This article discusses some key legal and factual issues likely to be at the heart
of Hurricane lan litigation.

Determining What Peril Caused the Damage and Whether It is Covered by Insurance

Typical homeowner's policies exclude damages caused by flood, tidal water, and storm surge, and usually
cover damages caused directly by windstorms. Accordingly, when a Hurricane lan claim is adjusted, a
threshold inquiry will be whether the damages being claimed were caused by flood water, wind forces, or a
combination of both. If a property was damaged by both flood water and wind forces, the necessary next
question is whether it is possible to reasonably discern and segregate the causes of loss, and determine what
damages were caused by what perils. The policy will also have to be carefully reviewed to determine how it
treats concurrent causes of loss.

There will be "easy" cases where the ability to determine exactly what caused damages will be clear, perhaps
with well-defined water marks proving helpful in separating damages. A carrier might have a practice of
covering interior damages caused by a leaking roof or blown-out window that are above a defined water mark,
such as upper walls, ceilings, and roofs, but declining coverage for lower walls, cabinetry, floors, appliances,
and personal property at or below a water mark.

However, there will be many cases where separating damages will be a complicated task. For instance, if a
roof started to leak during Hurricane lan and there is no well-defined water mark inside, then a dispute may
ripen about whether the interior damages were caused by water entering the roof (which would potentially be
covered) or through surface water (likely to be excluded). In some cases, if the policy contains what is
commonly referred to as "storm-created opening" language, then interior damages caused by a leaking roof
might only be covered if there is evidence that the direct forces of wind caused an opening in the roof or walls
through which rainwater entered. In other words, not all damage from a leaking roof will be covered, but a
wind-damaged roof most likely will be subject to coverage. In other cases, a roof might exhibit evidence of
direct wind damage, but no wind-created opening that would have allowed water to enter, so some
homeowners may be entitled to a roof replacement, but not coverage for interior water intrusion.
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The process of differentiating between wind and flood damage and determining whether a roof is merely
leaking or instead has "storm created openings," presents a factually intensive determination that will require a
case-by-case field assessment, often assisted by a forensic engineer, along with review of weather data and
historical aerial photographs. Further, evidence alone will not always answer the question of what is or is not
covered; instead, carriers, adjusters, and insureds will have to view these claims through applicable Florida law
and specific policy provisions that might limit or bar coverage under certain circumstances, such as the
concurrent-cause doctrine, anti-concurrent-cause provisions, and Florida's Valued Policy Law.

Concurrent-Cause Doctrine

The concurrent-cause doctrine (CCD) provides that coverage may exist where an insured risk constitutes a
concurrent cause of the loss even when it is not the prime or efficient cause.® In Sebo v. American Home
Assurance Company, Inc., 208 So0.3d 694 (Fla. 2016), the Florida Supreme Court clarified that "the concurrent-
cause doctrine, not the efficient-proximate-cause doctrine, is the appropriate theory of recovery to apply when
two or more perils converge to cause a loss and at least one of the perils is excluded from an insurance
policy."* Specifically, it applies where there is no reasonable way to distinguish the proximate cause of the loss,
with the Supreme Court noting that "[w]here weather perils combine with human negligence to cause a loss, it
seems logical and reasonable to find the loss covered by an all-risk policy even if one of the causes is
excluded from coverage."

In considering the CCD, once a covered loss has been established, the insurer has the initial burden of
production to present evidence that an excluded risk was a contributing cause of the damage.® If it does so, the
burden shifts back to the insured to produce evidence that a covered risk was also a concurrent cause. If the
insured produces this evidence, the burden again shifts to the insurer to prove the insured's purported
concurrent cause either (1) played no (or a de minimis) causal role or (2) was itself excluded.” Where there is a
proper debate over the application of doctrines, the trial court should craft jury instructions that have the jury
first determine whether a single efficient proximate cause could be identified and, if not, include a follow-up
instruction concerning the CCD, with the jury determining whether at least one of the concurrent causes is
covered and not excluded from coverage.®

Application of Anti-Concurrent-Cause Provision

However, the CCD's application is still limited. For example, the doctrine does not apply where there are
applicable anti-concurrent-cause provisions (ACCs) applying to the subject coverages in the governing policy.®
"An anti-concurrent[-]Jcause provision is a provision in a first-party insurance policy that provides that when a
covered cause and noncovered cause combine to cause a loss, all losses directly and indirectly caused by
those events are excluded from coverage."'® "Absent an anti-concurrent[-Jcause provision, when independent
covered and noncovered causes of loss combine to produce a loss, the loss is covered under the concurrent[-
]Jcause doctrine.™

In Security First Insurance Company v. Czelusniak, 305 S0.3d 717 (Fla. 3d DCA 2020), the court found:

[W]hen independent perils converge and no single cause can be considered the sole or proximate cause, it is
appropriate to apply the concurring cause doctrine. However, when the insurer explicitly avoids the application
of the concurring-cause doctrine with an anti-concurrent cause provision, the plain language of the policy
precludes recovery...Because evidence of water entering through the exterior walls and windows was
undisputed and is expressly excluded by the policy, the entire loss is excluded from coverage due to the anti-
concurrent cause provision regardless of any other cause or event contributing concurrently or in any
sequence to the loss.?

Florida's Valued Policy Law
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An important Florida Statute known as the Valued Policy Law (VPL) may be implicated in Hurricane lan claims
involving major destruction of properties. Subsection (1) of Florida's VPL provides that, in the event of a total
loss by a covered peril, the carrier must pay "the amount of money for which such property was so insured as
specified in the policy and for which a premium has been charged and paid."'3

The statute has two essential elements. The first is that the building be "insured by [an] insurer as to a covered
peril.""* The second is that the building be a total loss.s If these two facts exist, the VPL mandates that the
carrier is liable to the owner for the face amount of the policy, no matter what other facts are involved about the
costs of repair or replacement.’® In other words, when applicable, an insured homeowner is not required to
prove the cost to rebuild the insured property, because the principal object and purpose of Florida's VPL is to
fix the measure of damages in case of total loss."”

Unfortunately, the statute does not define the term "total loss." However, Florida courts have predominantly
used the "identity" test to determine what constitutes a "total loss."'® Under the "identity test," a structure is a
total loss if the damage to the structure is so severe that it has lost its identity and character as a building, even
though a portion of the building's components remain and could be utilized for some useful purpose.'® /d. In
addition to the definition of "total loss" under the "identity" test, when an insured building or structure is
damaged by a covered peril and an ordinance or regulation prevents repair, it may be deemed to be a
"constructive total loss."?° Such a designation will also result in an application of Florida's VPL.

However, the VPL's application is not unlimited, and it has been specifically restricted in circumstances
relevant to Hurricane lan claims. The Florida Supreme Court recognized in 2007 that the VPL only intends that
an insurer be liable for a loss by a peril covered under the policy for which a premium has been paid.?!
Accordingly, it concluded:

[W]e do not find that the plain language of the [VPL] statute intends that if a covered peril causes part of a total
loss, that the insurer is mandated to pay for the total loss. Of particular importance, the VPL does not mention
causation. Section 627.702 does not establish any requirement for an insurer to pay for excluded or
noncovered perils. We read the plain language of the statute not to reasonably support such an
interpretation.22

In doing so, the court specifically rejected the application of the VPL to a loss where a property was damaged
by both wind and excluded water in a hurricane.?® Courts have since repeatedly recognized that the VPL does
not apply when a total loss is caused by a combination of covered and noncovered perils.?* The only
recognized exception of sorts is that an insured is allowed to attempt to prove that wind alone caused a total
loss before the storm surge arrived, and to thereby require coverage.?®

Furthermore, new case precedent suggests that the VPL does not apply to Surplus Lines Carriers, further
limiting its application.?8

Remedial Statutes to Curb Litigation Abuses

In recent years, the Florida Legislature has enacted various statutes aimed to curb insurance litigation abuses.
The two main statutes are Fla. Stat. § 627.7152, commonly referred to as the "AOB" or "Assignment of
Benefits" statute, and Fla. Stat. § 627.70152, commonly referred to as the "NOI" or "Notice of Intent" statute.

The AOB statute, which has been in effect since July 1, 2019, applies to all AOBs executed after its effective
date. Since enactment, various changes have been made to the AOB statute, which generally requires an
assignee to, among a host of other obligations, provide pre-suit notice and a pre-suit demand to a carrier.?’
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Most important for Hurricane lan claims is the newly revised Subsection 10, which governs how attorney's fees
may be awarded. Unlike prior versions of the statute that authorized attorney's fees under certain
circumstances based on the amounts ultimately recovered by an assignee, the new statute expressly provides
that "attorney fees and costs may be recovered by an assignee only under s. 57.105."2¢ Thus, absent
sanctionable conduct, attorney's fees can no longer be awarded to a prevailing assignee. This remedial
measure should significantly reduce the incentive to engage in over-zealous litigation simply to drive up a fee
claim, which has terrorized carriers that have regularly been unable to resolve nominal AOB claims due to
exorbitant fee demands.

The NOI statute, on the other hand, only went into effect on July 1, 2021. Unlike the AOB statute, which
applies to all AOBs executed after its effective date, the NOI statute has routinely been interpreted to apply
only to insurance policies issued after the effective date of the statute.?® Thus, many claims that arose after the
NOI statute went into effect were not subject to it. However, now that the NOI statute is more than one year
old, all Hurricane lan claims will be required to comply with its requirement. Generally, the NOI statute requires
an insured to provide a carrier with a specific monetary demand, and the carrier then has 10 business days to
respond.3® When dealing with a denied claim, the carrier must decide whether to affirm its denial or demand
reinspection.3' When a carrier opens coverage for a Hurricane lan claim, the carrier will have the opportunity to
require the insured to submit to pre-suit mediation or appraisal, thereby potentially avoiding costly litigation.32
The carrier can also make a strategic counteroffer to narrow the amounts in controversy, which could later
come into play when evaluating whether and to what extent an insured is entitled to attorney's fees if it wins the
lawsuit.33

The specific mechanics of the fee-determining provisions of the NOI statute are not straightforward, and there
is currently no known appellate law interpreting how the statute should be applied. For purposes of this article,
the important takeaway is that an insured is motivated not to make an exorbitant demand, because the ability
to recover attorney's fees later is measured by the pre-suit "disputed amount” against the amounts ultimately
obtained.3* However, while attorney fee reform is most welcome, the remedial impact of the statute only comes
into play after a trial if the insured prevails, thereby somewhat muting its impact in these circumstances.

Finally, the current version of the NOI statute includes a "strong presumption" against the use of fee multipliers,
the prospect of which had previously caused carriers and defense lawyers many restless nights.

Takeaways

Ultimately, each carrier is going to focus on different considerations for how they seek to mitigate risk and
settle claims. However, Florida has become a breeding ground for fraudulent and overreaching claims. While a
carrier must always strive to deal with its customers fairly and honestly, carriers also must be vigilant in the
face of potential suspect actors who have pecuniary gain as a primary motive.

As with any claim, a prompt investigation will place a carrier in the best position to assess which damages
were caused by a certain peril. Adjusters should be educated about how to segregate flood and wind damage,
and fully document all areas of a home, inside and out. A carrier will also want to consider engaging an
engineer when appropriate, demanding maintenance and repair records from the insured, reviewing all
available satellite imagery, and working together with any known flood insurers to coordinate efforts.

After any issued coverage decision, a carrier should have a reliable system in place to evaluate and respond to
statutory notices of intent to initiate litigation, under both the AOB and NOI statutes, and be intimately familiar
with the specific policy forms that govern a risk. Education about the VPL and anti-concurrent-cause provisions
will be critical, because many adjusters may incorrectly assume that a destroyed property is unquestionably
covered when in reality, it may be unquestionably excluded from coverage. When dealing with AOB claims, a
carrier should also strictly scrutinize the subject AOB to ensure that it complies with the strictures of the statute.

BAKER_DONELSON www.bakerdonelson.com | 4


http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0000-0099/0057/Sections/0057.105.html

Moreover, when dealing with an insured's pre-suit NOI, a carrier should give consideration to whether a
reasonable settlement offer is warranted, both for purposes of settling the claim and to hedge against the
future risk of paying the insured's attorney's fees. We expect pre-suit mediation will become the preferred
resolution option, because it provides a carrier a chance to avoid costly litigation without the prospect of
adverse attorney's fees looming. For cases where a carrier has agreed to a roof replacement and the real
dispute is over scope and pricing, appraisal may be an attractive option.

A final word of advice to the insurance defense lawyers readying for this imminent litigation wave: It's best to
get that pot of coffee brewing right now; you're likely to need it sooner rather than later.

If you have any questions concerning this article or Hurricane lan-related litigation, please contact David Levin
or Spence Leach.
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